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 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR REINSTATE JURY IN REED VS SCHULER FILED 
BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
On December 12, 2018, the court stayed this action pending resolution of the criminal case 
against the plaintiff. A “to set” in that matter is scheduled for January 19, 2021 and Mr. Reed has 
advised the court of his understanding that a trial likely will not be set before May 2021. The 
court continues these three hearings to September 15, 2021. If the criminal matter has been 
resolved, the court will consider the motions on that date. If the matter is still unresolved, the 
Court will again provide a future date. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR SET ASIDE REPORT OF REFEREE & ORDERS 
FILED BY WILLIAM J REED 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR REOPEN DISCOVERY FILED BY MARLENE 
SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00371 
CASE NAME: BLUMIN VS. BRENNAN 
HEARING ON MOTION TO/FOR SUBSTITUTE TRANSFEREE AND CONT PENDING 
ACTION FILED BY JEFFREY S BLUMIN 
* TENTATIVE RULING: * 
 
Unopposed motion to substitute WFG National Title Insurance Company in place of current 
plaintiff is granted pursuant to CCP 368.5.  
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 5.  TIME:  9:00   CASE#: MSC17-02127 
CASE NAME: STOREY VS NELSON 
HEARING ON MOTION TO/FOR APPL FOR ORDER OF SALE OF REAL PROP 
CONTAINING DWE FILED BY KENNETH LEE STOREY 
* TENTATIVE RULING: * 
 
Parties to appear via Courtcall.  
 

  

 6.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR ENFORCE SELECTION OF SECTION 639(A)(5) 
DISCOVERY R FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC. 
* TENTATIVE RULING: * 
 
Continued to February 3, 2021 at 9:00 am by agreement of parties. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01895 
CASE NAME: KENT/WOLLMAN VS WCCUSD/JUV INC 
HEARING ON MOTION FOR SUMMARY SUMMARY JGMNT ON X-CMPLNT OF BAY 
CITES AND GRADING FILED BY CAMPOS GREEN VIEW LANDSCAPING & TREE 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment or, in the Alternative, for Summary 
Adjudication (“Motion”), filed by Campos Green View Landscaping & Tree (“Campos”) with 
respect to the cross-complaint filed by Bay Cities Paving & Grading, Inc. (“Bay Cities”). The 
Motion is denied.  

Introduction 

This is a property damage case wherein plaintiffs claim that excavation activities and soil 
subsidence related to the construction of school facilities caused damage to their houses. 
Campos was a subcontractor who performed landscaping and tree removal for a prime 
contractor, Bay Cities. In Campos’ moving papers, it does not meet its burden to demonstrate 
that one or more elements of Bay Cities’ causes of action—here, causation—cannot be 
established, or that there is a complete defense thereto. 

Background 

In November 2013, Bay Cities entered into a subcontract with Campos. Bay Cities, 
which had contracted with West Contra Costa Unified School District, would pay Campos 
$5,700 for certain tree and shrub removal. (Separate Statement of Undisputed Material Facts, 
hereinafter “SSUMF,” No. 8.) The subcontract included an indemnity clause that stated, 
essentially, that Campos would indemnify Bay Cities for claims arising from (i) the subcontract; 
(ii) actual or alleged actions or omissions by Campos; or (iii) Campos' presence at the project 
site and/or its work. (SSUMF, No. 16.) 
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Campos performed its work over the course of two consecutive days in the early stages 
of Bay Cities’ project, on November 13-14, 2013, and did not return to the site after those two 
days. (SSUMF, No. 14.) Campos was not involved in any excavation work. (SSUMF, No. 11.) 
Campos claims all of its work onsite was at least 150 feet from the properties owned by 
plaintiffs. (SSUMF, Nos. 9-10.) Bay Cities disputes the distance. (Response to SSUMF, Nos. 9-
10.) Campos also contends it did not use any heavy equipment adjacent to the subject 
properties, but Bay Cities asserts that more analysis and testing is needed for such conclusion, 
and points out that Campos gives no explanation for “heavy equipment.” (SSUMF, No. 12 and 
Response.) 

JUV, Inc. (“JUV”) contracted with the school district, separately from Bay Cities, to 
perform work at the site. Its activities took place from approximately May 2014 through 
September 2014. (SSUMF, No. 12.) JUV performed work closer to the location of plaintiffs’ 
properties and the work included the installation of a retaining wall. (SSUMF, No. 13.) 

Plaintiffs filed suit against West Contra Costa Unified School District in 2018, alleging 
that the district’s excavation and construction activities caused them property damage. In 
January 2019, plaintiffs filed an amended complaint that added causes of action against the 
school district’s contractors, Bay Cities and JUV, Inc., for negligence, trespass, public nuisance, 
and private nuisance. (SSUMF, No. 3.) They alleged, inter alia, that “[t]he District engaged in 
large tree removal, grading, and trench work adjacent to the two Subject Properties in order to 
assist in building a school and related improvements (the school and improvements are 
continuing to operate as of the date this First Amended Complaint is being filed).” (First 
Amended Complaint, Exhibit A-1 to Rosen Decl., ¶7.) 

The school district cross-complained against Bay Cities, asserting claims for indemnity, 
contribution, and declaratory relief. (SSUMF, No. 4.) Bay Cities then cross-complained against 
two of its subcontractors, JUV, Inc. and Campos, for express indemnity, equitable indemnity, 
and declaratory relief. (SSUMF No. 5.)  

Some discovery has been served by other parties, but none by Campos. Campos has 
not taken any depositions. The parties were scheduled to meditate the dispute, but the mediator 
cancelled, citing the plaintiffs’ need for procuring an assessment of damages.  

Motion, Opposition, and Reply 

Campos moves for summary judgment, or, alternatively, summary adjudication as to 
each of the causes of action asserted against it. (See Notice of Motion, p. 2.) It bases the Motion 
on an argument that Bay Cities cannot show causation, which underpins each of the causes of 
action against Campos.  

In support of the Motion, Campos provides a request for judicial notice and three 
declarations. Campos’ counsel, Joshua Rosen, provides a declaration attaching pleadings, 
written discovery exchanged between the plaintiffs, Bay Cities, and JUV, Inc., and two daily 
reports by Campos from the dates it was on-site (November 13-14, 2013).  

Jose Morales, a superintendent employed by Campos in 2013-2014, describes the 
scope and location of the work Campos performed. Mr. Morales does not explicitly state that he 
was on-site at the time of the work Campos performed, nor does he comment on the daily 
reports produced by Bay Cities, though he implies he was present during the work. A copy of a 
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Google aerial image of the area is attached to Mr. Morales’ declaration. He represents that the 
work of Campos began at a point labeled as “A” on this image, at least 150 feet from the 
plaintiffs’ properties, and proceeded to a point labeled as “B,” in the direction leading away from 
the properties. Mr. Morales also states no heavy equipment was used near the plaintiffs’ 
properties. 

Campos’ consultant, Antony Mills, states he reviewed documents, including the 
subcontract, Campos’ daily reports, and Mr. Morales’ declaration. He also attended a site 
inspection, and used Google maps to calculate the distance from the plaintiffs’ properties to 
where Campos performed work. The distance, according to Mr. Mills, is over 150 feet. He 
contends that, given the distance, “no reasonable argument could be made” that Campos’ work 
caused the damages plaintiffs assert, and the work of defendant JUV, Inc., and longstanding 
drainage issues “more likely” caused plaintiffs’ claimed damages. (Mills Decl., 3:20-24.)  

In its opposition to the Motion (“Opposition”), Bay Cities argues first that Campos ignores 
plaintiffs’ contention that the removal of large trees caused their damages, and therefore 
Campos not met its initial burden. Bay Cities also argues that there is a triable issue as to 
causation since the declarations supporting the Motion do not provide “reliable opinions.” 
Finally, Bay Cities argues the Motion fails because not enough discovery has taken place to rule 
out causation by Campos. In support of its arguments, Bay Cities presents a declaration from its 
attorney, a licensed geotechnical engineer, Scott Thoeny, who opines that Campos’ evidence is 
insufficient, and a declaration from Bay Cities’ employee, Eric Barker.  

With its reply, Campos submits a supplemental declaration of Jose Morales, but this 
evidence is submitted after Bay Cities’ opposition papers and, since Bay Cities has had no 
chance to respond to the evidence, it is not properly before the Court. Even if the supplemental 
declaration were considered, however, it would not change the results here. 

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) "A defendant moving for summary 
judgment has the initial burden of showing, with respect to each cause of action set forth in the 
complaint, the cause of action is without merit. A defendant meets that burden by showing one 
or more elements of the cause of action cannot be established, or there is a complete defense 
thereto.” (Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1101.) A defendant moving for summary 
judgment may meet its burden by showing the plaintiff cannot reasonably obtain needed 
evidence. (Levya at p. 1102.) Thus, rather than affirmatively disproving or negating an element 
(e.g., causation), a defendant moving for summary judgment has the option of presenting 
evidence reflecting the plaintiff does not possess evidence to prove that element, through 
factually devoid discovery responses, for example. (Ibid.) 

If, and only if, the defendant makes such a showing, the burden shifts to the plaintiff to 
produce evidence demonstrating the existence of a triable issue of material fact. " (Leyva, at p. 
1101; see also Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850, 855; Code Civ. 
Proc., § 437c(o), (p).)  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/13/21 

 
 

- 5 - 

Declarations and other evidence offered in support of a motion for summary judgment 
are strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
American Standard (2008) 43 Cal.4th 56, 64.) Summary judgment cannot be ordered for the 
moving party, even where affidavits of the opposing party are insufficient or absent, unless the 
moving party presents affidavits showing entitlement to judgment. The affidavits in support of 
the moving party must contain facts set forth with particularity, and within the personal 
knowledge of the affiant. To satisfy the statutory requirement of “particularity,” the movant's 
affidavits must state all the requisite evidentiary facts and not merely the ultimate facts. “Neither 
conclusions of law nor conclusions of fact are sufficient to satisfy the statutory requirement.” 
(Corwin v. Los Angeles Newspaper Service Bureau, Inc. (1971) 4 Cal.3d 842, 851, fn. 6, internal 
citations omitted.) "All doubts as to the propriety of granting the motion—i.e., whether there is 
any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 
(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can only 
be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (Code Civ. Proc., § 437c(f)(1); see also Nazir v. United Airlines, 
Inc. (2009) 178 Cal.App.4th 243, 251.)  

Discussion 

Neither party disputes that Bay Cities’ claims against Campos rely on some showing that 
Campos was a cause of plaintiffs’ damages. Causation is generally a question of fact for the 
jury. (See, e.g., Hoyem v. Manhattan Beach City Sch. Dist. (1978) 22 Cal.3d 508, 520; Nichols 
v. Keller (1993) 15 Cal.App.4th 1672, 1687.) It is only appropriate to grant summary judgment 
on the issue of causation if “only one reasonable conclusion could be drawn” from the facts 
adduced. (See e.g., Koepke v. Loo (1993) 18 Cal.App.4th 1444, 1450.) 

The absence of evidence may be inferred from factually-devoid discovery responses, but 
only where the discovery requests are sufficiently on point and comprehensive. Absent such a 
request, plaintiff's failure to volunteer evidence does not establish a lack of evidence. (See 
Scheiding v. Dinwiddie Const. Co. (1999) 69 Cal.App.4th 64, 80-81.) Defendant cannot satisfy 
its burden through discovery responses that do not exclude the possibility that plaintiffs may 
possess or may reasonably obtain evidence sufficient to establish their claim. (Weber v. John 
Crane, Inc. (2006) 143 Cal.App.4th 1433, 1441-1442.) 

Here, Campos does not provide any explanation or evidence about what constitutes the 
tree removal theory alleged by plaintiffs, or which trees are at issue. Campos could have framed 
the issues by serving plaintiffs with contention interrogatories requesting the facts underlying 
any tree removal theory. Without this framing, in light of the clear assertion by plaintiffs in their 
complaint that tree removal was a causative factor (SSUMF No. 2), summary judgment is 
improper. The Court is not required to accept the conclusory statement by Mr. Mills that “no 
reasonable argument could be made.”  

Campos attempts to use Bay Cities’ July 2019 discovery responses to the plaintiffs’ 
special interrogatories to support its own position that Bay Cities has no evidence Campos 
performed work within 150 feet of the plaintiffs’ property. The responses include objections to 
the definition provided by plaintiffs of the term “Project,” which was defined as “the Pinole Valley 
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High School Interim Campus Site Work Project #3621377-02, and also including any tree 
removal, grading, and trench work performed within 50 yards of the two Subject Properties over 
the past five years.” Bay Cities objected and responded that it did not work on the Project, as 
defined. Contrary to the import Campos gives this response, however, is the alternative 
interpretation that the construction project was finished prior to the five-year period referenced, 
an explanation not related to geographical distance. 

It is true, as Campos asserts, that “a mere possibility of causation is not enough; and 
when the matter remains one of pure speculation or conjecture, or the probabilities are at best 
evenly balanced, it becomes the duty of the court to direct a verdict for the defendant.” (Leyva v. 
Garcia (2018) 20 Cal.App.5th 1095, 1104, internal quotations omitted.) However, in Levya, 
defendant's motion was supported by the deposition testimony of two fire investigators with 
expertise in determining the cause of fires, who both essentially testified that the particular chain 
of events leading to the fire remained unknown. (Leyva, 20 Cal.App.5th at 1105.) 

While numerous problems might be found with Mr. Barker’s declaration (indeed, there 
are several, as pointed out by Campos’ objections), the burden did not shift to Bay Cities.  

Evidentiary Matters 

Campos’ request for judicial notice of certain distances, as reflected on Google, is 
granted. 

The Court rules on parties’ objections to evidence as follows: 

Bay Cities’ Objections: 

Declaration of Jose Morales:  

Page 1, lines 22-25 and entire declaration – overruled 

Page 2, lines 18-19 – sustained – lack of personal knowledge 

Page 2, line 24 – Page 3, line 5 – overruled 

Page 3, lines 16-17 – sustained – lack of personal knowledge 

Declaration of Antony Mills: 

Page 2, lines 18-21 – overruled 

Page 3, lines 4-7 – overruled 

Page 3, lines 20-24 – sustained (Evid. Code, § 801(b) and § 802.) 

Campos’ Objections: 

Declaration of Erik Barker – not material to the disposition of the Motion. (Code Civ. 
Proc., § 437c (q).) 
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 8.  TIME:  9:00   CASE#: MSC19-00051 
CASE NAME: JOHNSON VS HRUDA 
HEARING ON MOTION TO/FOR COMPEL RSPNS TO 1ST SET OF INTEROG, 
FILED BY ROSE MARIE JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses to the first set of form interrogatories, special 
interrogatories, and document demands, and to deem the requests for admissions admitted is 
granted. Defendant Hruda is also ordered to pay sanctions to plaintiff’s counsel in the amount of 
$960. Both the responses and the sanctions are due no later than February 28, 2021. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00485 
CASE NAME: SWOPE VS LIBERTY UNION HIGH SC 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
FILED BY LIBERTY UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

Defendant Liberty Union High School District’s motion for summary judgment is 

denied. Summary adjudication as to cause of action three is granted, and otherwise it is 

denied. 

Plaintiff Austin Swope sued the District for (1) negligence, (2) negligent supervision and 

(3) negligent hiring / retention.  

Negligent Supervision (Cause of Action Two)  

In the second cause of action, Plaintiff alleges that the District negligently failed to 

supervise Souza. The District argues that Plaintiff cannot show that any defects in supervision 

were a legal cause of Plaintiff’s injuries. 

Plaintiff fainted on February 22, 2018 during Deborah Souza’s class. During the 2017-

2018 school year, the classroom was equipped with standing desks. After winter break, the 

chairs were removed, requiring the students, including Plaintiff, to stand during class. (Swope 

depo. 92:22-93:17.)  

The District’s evidence shows that Plaintiff was feeling fine on the day of the incident. 

(Swope depo. 135:7-8.) Plaintiff says that it was about three seconds from when he started to 

feel dizzy to when he fainted. (Swope depo.135:10-17; 142:21-143:1.) Plaintiff fainted when 

class had been in session for “not even five minutes”. (Swope depo. 135:21-22.) Plaintiff never 

made any complaints about Souza while he was a student at the District. (Swope Depo. 213:6-

8.) When the students were told that they would not be given chairs in class, Plaintiff made no 

comments about it. (Swope depo. 217:6-11.)  
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Plaintiff testified that he does not know why he fainted. (Swope depo. 144:14-15.) 

Plaintiff also testified that his doctors could never give him a definitive reason for why he fainted. 

(Swope depo. 152:8-18.) A cardiologist had a theory that he fainted because of a blood flow 

issue, but Plaintiff said the explanation “wasn’t backed up by facts.”(Swope depo. 153:17-25.) In 

opposition, Plaintiff further explains that the cardiologist told him that the blood could have 

pooled in his legs, but Plaintiff noted this was just a theory. (Swope depo. 154:4-25.) This 

evidence, however, is not useful to show the lack of causation as it is not offered as an expert 

opinion.  

The principal, Chris Holland, stated that the school implemented the use of stand up 

desks as a means to improve students’ focus and concentration. (Holland decl. ¶5.) The 

principal stated that these desks were used by some teachers, including Souza. (Holland decl. 

¶5.) The principal’s declaration suggests that he was aware of the use of stand up desks in 

Souza’s classroom prior to the incident, but does not say it directly. However, in Plaintiff’s 

declaration he says that the principal witnessed the use of stand up desks prior to the fainting 

incident. (Swope decl. ¶5.)  

This evidence is insufficient to shift the burden on causation. While it is possible that 

Plaintiff’s fainting had nothing to do with him standing, there is not enough evidence to support 

this conclusion.  

The cases relied on by the District are distinguishable. In Woodsmall v. Mt. Diablo Unified 

School Dist. (1961) 188 Cal.App.2d 262 the court decided that the failure to supervise students at a 

playground was not the legal cause of injury when a student pushed the plaintiff causing him to fall. 

In Wright v. San Bernardino High School Dist. (1953) 121 Cal.App.2d 342 a student was hit by a ball 

during physical education class when other students were playing tennis unsupervised. The court 

held that the failure to supervise the students was not the cause of the injury. (Id. at 347.) Here, by 

contrast, the issue is not about Souza’s supervision of other students, but about the District’s 

supervision of Souza and whether they should have done something about the use of standing 

desks in the classroom.   

Therefore, the Court finds that the District has not met its burden on causation and 

summary adjudication of issue one is denied.  

The District also argues that the negligent supervision claim cannot be based upon the 

failure to diagnose a physical or medical condition. This is not a theory alleged in the complaint 

nor does it appear to be a valid affirmative defense in this case. As such, the request for 

summary adjudication of this issue is denied as procedurally improper.  

Negligence (Cause of Action One) 

The first cause of action is alleged to be based upon the negligent supervision of District 

employees and appears to be duplicative of the second cause of action. Allegations of Souza’s 

misconduct in making the students stand is included in the beginning of the complaint, but is not 

alleged as the basis for the negligence claim. The briefs, however, state that the first cause of 
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action is based the District being vicariously liable for the actions of Souza. (Motion p. 8; 

Opposition p. 2.) Therefore, the Court will treat cause of action one as a claim against the 

District based upon the negligence of Souza.   

The District argues that the claim fails because there is no evidence showing that Souza 

mistreated Plaintiff. Plaintiff admits that Souza never physically or sexually abused him. (Swope 

Depo. 119:22-200:6.) The District has failed to show, however, that this claim is based solely on 

physical or sexual abuse by Souza. This claim appears based on allegations that the District is 

liable for Souza’s negligence or “mistreatment” by forcing the students to stand during class. 

Thus, the District needed to show that Plaintiff does not have evidence that Souza was 

negligent. The District has not attempted to do so here and thus, has not shifted the burden.  

The District also argues that it is immune from liability for the discipline of students. The 

District has not shown that Plaintiff’s claim is based on alleged discipline by Souza. The facts 

here show that the entire class was told to stand and there is no evidence to show that Souza 

was attempting to discipline the entire class. In addition, the cases relied on by the District are 

distinguishable on their facts. Doe v. Petaluma City Sch. Dist. (N.D.Cal. 1993) 830 F.Supp. 1560 

involved the harassment of a student and allegations that an employee failed to discipline those 

harassing the student. Kemmerer v. County of Fresno (1988) 200 Cal.App.3d 1426 involved the 

disciplinary proceedings of non-school public employee.  

The District is also seeking summary adjudication because the District cannot be liable 

on the failure of a teacher to properly instruct. The District has not shown that this is a theory 

raised in the complaint. In addition, Plaintiff has made it clear that he is not bringing a claim 

based on the failure of a teacher to properly instruct. (Opposition memorandum p. 3.) Therefore, 

the summary adjudication of this issue is denied as it is not the basis of Plaintiff’s claims against 

the District. The Court notes that Plaintiff mentions that he was not properly instructed on how to 

use a standing desk, but given the clarification by Plaintiff’s attorney these statements appear to 

provide background information. 

Negligent Hiring / Retention (Cause of Action Three) 

The negligent hiring and retention claim includes many of the allegations included for the 

negligent supervision claim. In order for this claim to be different from the negligent supervision 

claim, however, the theory here appears to be one based on negligent hiring and retention of 

Souza.   

In order to prevail on a negligent hiring and retention claim, Plaintiff needs to show that 

the employee was unfit or became unfit to perform the work for which she was hired, that the 

employer knew or should have known of this unfitness, the unfitness harmed plaintiff and the 

employer’s negligence in hiring or retention was a substantial factor in causing plaintiff’s harm. 

(CACI. No. 426.)   
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The Associate Superintendent of Human Resources for the District, Denise Rugani, 

states that Souza was hired in 2006 and appropriate hiring checks were followed. (Rugani decl. 

¶3.) In addition, Souza has remained in good standing without any instances of unprofessional 

conduct with the District since she was hired. (Rugani decl. ¶4.) The principal of the District, 

Chris Holland, states that he has evaluated teachers’ job performance since 2015 and found 

Souza’s performance to be more than satisfactory. (Holland decl. ¶4.) Holland also states that 

the use of standing desks in classrooms was implemented as a means to improve students’ 

focus and concentration. (Holland decl. ¶5.) Plaintiff never made any complaints about Souza. 

(Swope depo. 213:6-8.)  

Here, the evidence shows that the District performed reasonable checks before hiring 

Souza and that her performance was evaluated and determined to be more than satisfactory. 

Thus, the District has shifted its burden on the negligent hiring a retention claim. Plaintiff has not 

offered evidence showing a triable issue of material fact for this claim. Therefore summary 

adjudication of cause of action three is appropriate.  

Objections to Evidence 

The Court rules on the District’s objections to evidence as follows: 

1. Overruled.   

2. Sustained. Hearsay.  

3. Overruled.  

4. Overruled as to the first clause. Sustained as to the second clause based on lack of 

personal knowledge.  

5. Overruled.  The District correctly points out that Plaintiff did not comply with California 

Rule of Court, Rule 3.1116. The Court also notes that Plaintiff’s references to the deposition 

transcript in his memorandum did not correspond with the deposition page numbers, which 

made the references confusing. In addition, the pages were not provided in order. Still, there 

appears to be no dispute about the authenticity of the transcript and therefore the request to 

strike exhibit 1 is denied.  

The District’s request for judicial notice of the third amended complaint is denied as 

unnecessary. The third amended complaint is already part of the Court’s file. In addition, the 

copy attached to the request for judicial notice appears to include underlines that are not part of 

the filed version of the third amended complaint. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   01/13/21 

 
 

- 11 - 

10.  TIME:  9:00   CASE#: MSC19-01249 
CASE NAME: CHACON VS. ZHOU 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY RACHELLE 
CHACON 
* TENTATIVE RULING: * 
 
The motion is continued to February 3, 2021 at 9:00 a.m. pursuant to an ex parte hearing. 
 

  

11.  TIME:  9:00   CASE#: MSC20-00807 
CASE NAME: LEWIS VS QURESHI 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY KIM 
LEWIS 
* TENTATIVE RULING: * 
 
Unopposed motion by plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 
 

  

12.  TIME:  9:00   CASE#: MSC20-00981 
CASE NAME: LEBRON VS SYCAMORE HEALTHCARE 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA SETTLMENT FILED BY 
IVANA LEBRON 
* TENTATIVE RULING: * 
 
The motion is continued to Department 39 on February 2, 2021 at 9:00 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR STRIKE ATTNY FEES FILED BY SECURE 
PEST, INC. 
* TENTATIVE RULING: * 
 

 Defendant Secure Pest, Inc.’s demurrer is sustained, with leave to amend.  (CCP § 

430.10 (e), (f).)  Any amended complaint shall be filed and served on or before January 27, 

2021. 

At the outset, the court notes that defendant’s demurrer is not in proper form.  A notice of 
the hearing on the demurrer is supposed to be accompanied by the demurrer itself, and the 
demurrer generally states what subdivision of section 430.10 of the Code of Civil Procedure the 
defendant is asserting and thus whether the demurrer is general or special.  (See CCP § 
430.10; CRC 3.1112 (a)(2) and 3.1320 (a).) 

 
Plaintiff has not been misled, however.  Defendant explicitly demurs for uncertainty but 

implies it is demurring for failure to state a cause of action as well.  (Opening Brief at 3:27, 4:7, 
4:17.) 
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This case concerns the sale of a property located at 30 Vernal Court in Alamo, 

California.  Plaintiff is the purchaser of the property.  Defendant Capital Equities is the seller.  
Defendant Secure Pest, Inc. was hired to perform a pest inspection in connection with the sale.  
The Complaint fails to allege who hired Secure Pest, Inc. (See § 48.)  That failure is the basis 
for the demurrer.  Secure Pest, Inc. argues that if plaintiff was not the hirer he has failed to plead 
facts to establish that Secure Pest, Inc. owed him a duty of care.  In his Opposition, plaintiff 
admits the hirer was defendant rather than plaintiff.  

 
“A complaint which lacks allegations of fact to show that a legal duty of care was owed is 

fatally defective. . . .The existence of such a duty is properly challenged by demurrer and is a 
question of law for the court.”  (Hegyes v. Unjian Enters. (1991) 234 Cal.App.3d 1103, 1111.) 

 
A defendant who performs a service and issues a report about his findings that causes 

economic injury to a party owes a duty of care solely to the person who hired him.  Only the 
hirer may sue for pure negligence.  (Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 406; see 
also Leko v. Cornerstone Bldg. Inspection Service (2001) 86 Cal.App.4th 1109, 1121 (“Though 
Bily involved the liability of accountants, its reasoning applies with equal force to home 
inspection companies”); Formet v. The Lloyd Termite Control Co. (2010) 185 Cal.App.4th 595, 
599-600 (applying the rule even when the harm was personal injury).   

 
However, another class of persons may sue instead for negligent misrepresentation, i.e. 

, those who “although not clients, may reasonably come to receive and rely on [the] report and 
whose existence constitutes a risk of [such] reporting that may fairly be imposed on the [author 
of the report.] Such persons are specifically intended beneficiaries of the . . . report who are 
known to the [expert] and for whose benefit it renders the . . . report.”  (Bily, supra, 3 Cal.4th at 
406-407; see p. 410 and 413-414, as well; see also Stagen v. Stewart-West Coast Title Co. 
(1983) 149 Cal.App.3d 114, 121- 122.) 

 
Accordingly, the demurrer is sustained with leave to amend so that plaintiff may attempt 

to state a cause of action for negligent misrepresentation if he so chooses.  
 

  

14.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON DEMURRER TO COMPLAINT of TSAI FILED BY SECURE 
PEST, INC. 
* TENTATIVE RULING: * 
 
Defendant Secure Pest Inc.’s Motion to Strike is granted, as follows.  The words for “attorney’s 
fees” on page 10, line 28, of the Complaint are stricken as to defendant Secure Pest, Inc. only.  
Plaintiff has filed a Non-Opposition to that result. 
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15.  TIME:  9:00   CASE#: MSC20-01991 
CASE NAME: BMO HARRIS BANK VS PSS TRUCKIN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( PSS TRUCKING) 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice due to a failure to file a proof of service. 
 

  

16.  TIME:  9:00   CASE#: MSC20-01991 
CASE NAME: BMO HARRIS BANK VS PSS TRUCKIN 
HEARING ON APPLCIATION FOR WRIT OF POSSESSION ( PARMVIR SIDHU) 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice due to a failure to file a proof of service. 
 

  

17.  TIME:  9:00   CASE#: MSC20-02157 
CASE NAME: FITNESS INTERNATIONAL VS NATIO 
HEARING ON DEMURRER TO COMPLAINT of FITNESS INTERNATIONAL, LLC 
FILED BY NATIONAL RETAIL PROPERTIES, LP 
* TENTATIVE RULING: * 
 
Taken off calendar. First Amended Complaint filed.  
 

  

18.  TIME:  9:00   CASE#: MSN20-1777 
CASE NAME: RE: N.M. 
HEARING ON APPROVAL FOR TRANSFER OF PYMNT RIGHTS ( PTNR) 
* TENTATIVE RULING: * 
 
The request to approve the transfer of payment rights is denied without prejudice. Petitioner 
failed to include a verified statement from the transferee demonstrating the transfer is in her best 
interests. See Ins. Code 10134, 10137(a).  Specifically, there is no declaration supporting 
Petitioner’s claim that the transferee is a single parent in need of the funds, etc.   
 

 

19.  TIME:  9:01   CASE#: MSC17-01321 
CASE NAME: CREAMER VS. ATCHISSON 
HEARING ON MOTION TO/FOR DISQUALIFY THE LAW FIRM OF LAW OFFICES ANDREW 
WOLF FILED BY MARILYN ATCHISSON  
* TENTATIVE RULING: * 
 
Defendants’ motion to disqualify plaintiffs’ counsel is denied. 
 
Plaintiffs, a husband, wife and child, sued defendants over habitability claims arising in early 
2017. Defendants posit that an unwaivable conflict of interest has arisen among the plaintiffs 
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because, years after this lawsuit was filed, one of them is alleged to have committed crimes 
against the other two. The possibility that Ms. Creamer may one day be found guilty of a crime 
against her husband Mr. August and for child endangerment with respect to her child Zaire does 
not create an unwaivable conflict of interest in this case. 
 
Plaintiff attorneys are allowed to represent multiple clients in the same action against various 
defendants provide a written waiver of conflicts is secured. See Rule of Prof. Conduct, 1.7. 
Here, the Wolff law firm obtained an independent guardian ad litem for the minor child and then 
secured written waivers from each of the plaintiffs before the case was filed. Now that Mr. 
August has passed, the firm intends to name his estate in his place. The estate will be 
represented by an heir who has renounced her share to any recovery in the case. The minor’s 
interest as an heir will be handled by his current guardian ad litem. The firm is in the process of 
obtaining new waivers given defense counsels’ concerns. 
 
While more tragic than most, the court does not view this case as different in principle from 
other cases where plaintiffs express animosity amongst each other or compete for a share of 
limited insurance coverage. Plaintiffs’ counsel is experienced in handling these types of 
situations. Here, the interests of each of the plaintiffs are represented by competent adults and 
the court will review any minor’s compromise.  
 
Defendants have pointed to no case law or statute that would prevent plaintiffs’ counsel from 
continuing to represent plaintiffs in this matter, only speculation about potential future problems. 
Should actual conflicts develop, the court is confident the Wolff firm will seek to be relieved. 
Unless and until that happens, plaintiffs’ counsel may represent the interests of all three 
plaintiffs. 
 

 


